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Honorable w. T. Bollinger: 

use, for example, gaming apparatus, 
-lottery tickets_, false weights and meas
ures, food products urifi t for human con
sumption, and milk kept for sale and not 
conforming to the standard fixed by law, 
and also of things that, either by the com
mon law or by statute, constitute a public 
nuisance. The legislature may also auth
orize the destruction of property in ease 
ot urgent necessity._ for example, to pre
vent the spread of Q cCOnf'lagration or Of 
pestilence, or the advance of a hostile 
army. Other things, susceptible of prop
erty rights and capable of lawful use,_ may 
be authorized to be confiscated or destroy
ed on !a judicial determination of their use 
in violation of law, but not otherwise• 
Thus the confiscation of intoxicating liquors 
kept in violation of law may be authorized 
on judicial condemnation, and it seems even 
on summary proceedings where kept in .such a 
manner as to cons ti tu te a nuisance; but 
suoh liquors are regarded as property and 
therefore not subject to confiscation ex
cept as stated above. And in like manner 
the confiscation of boats, nets. or fish-
ing tackle used _in violation of law may be 
autr.£Orized on notice and hearing, or if a 
public nuisance, by summary process; 
in the absence of these conditions, due 
process does not permit the destruction 
of such property, or of guns, ammunition, 
or dogs used in· unlawful hunting. The 
legislature may_, without violation of due 
process of law, authorize the destruction 
of animals or their products, or of fruit 
trees, for the purpose of preventing the 
spread of disease or pests; but a statute 
authorizing the summary destruction oi' any 
animal disabled from further use is void 
for want of due process, as is also a 
statute authorizing the destruction of un
licensed dogs,: and a statute directing 
the. t hogs running at large be taken up and 
sold wl thout notice to the owner • .;r- * -::-." 

Respecting the disposition of property seized under 
a lawful arrest or under a search warrant, 56 C.J.; page 1260, 
states the following text: 
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Honorable W. T. Bollinger: 

"Where· the property' was not illegall:f 
seized, as where it was taken under a 
search warrant issued on probable cause •:· 
or was · taken as an incident to a lawful 
arrest, or was voluntal'ily aurrendel"ed 
such propert-y need not be returned betore 
it is used in the criminal prosecutio~.-

* * *·If 
The case of State vs. Bebasti• 306 Mo. 3361. involving 

the question of search and seizUl'e• ,-as considere-d by the 
Supreme Court of this State. The Court held that,. under a 
lawful arrest of'.fieers have tbe right to search the person 
arrested and take from him and seize rm:t article tor ev1-
dential purposes, found upon his person, or belonging to 
him and found in his presence. or on his premises. The 
Court so deciding, l.c. 34.5, saidt · 

"No complaint is made as to the manner 
of the defendant's arrest; he was law
fu1ly arrested. Being lawfully arrest
ed• the offic~rs had a right to search 
him and his possessions in the room where 
he was arrested and take from him 8.f1'S' 
article which might b~ used in securing 
his conviction. * * *•R 

The Supreme Court of this State held to like effect 
in the ease of Holker vs. Hennessey.- et al., Pixler, Sheriff, 
Garnishee. 141 Mo. 527, l.e. 539, 5tto. the Court on the point 
saying: 

"Genera.lly speaking• in the absence of a 
statute, an officer has no right to take 
an:y property from the person of the prison
er except such as may ar.rord evidence of 
the crime charged, or means of identify
ing the criminal, or may be helpful in 
making an escape. The officer has·the 
undoubted right to make the search,. and 
considering the nature of the accusation 
he may1 when acting in good :faith, take 
into his possession any article he may 
suppose will aid in securing the con
viction of the prisoner or will prevent 
escape. · 'He holds all, wbe ther money 
or goods, subject to the order of the· 
court, which, in proper circumstm ces. 
will direct him to restore the whole or 
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Honorable w. ~. Bollinger: 

a part to the prisoner. t Bisht. C rim. 
Prcxh, sees• 211, 212J Wharton. Cri~. 
Pl. ond Pr, • sees. 6o'1 61.," 

The Supreme Court of this State bas had before 1 t 
numerous cases for the eonstru.(rtion of. statutes authoriz•. 
1ng t:be seizure and destruction of property used in the 
violation of criminal laws where the unlawful use of the 
property was determined, by judicial p,roeess and also in 
oases where the property so unlawf:ully used was seized 
by ofi'icers as eonstitutinga public nuisance it~lf• or 
as some 'of the cases put it• was "outlawed,_ 'J and was sum• 

- marily and laWfully destroyed• The ease of State ex rel• 
lgoe., et al. vs., Joynt• Circuit Judge. ,110 s.w. (2d) 731• 
was a case which arose out of. the operation of w~at the 
Court held· was a gam.bl,ing d,evie.e called a "rotaey mer- · 
chand.iser",. operated much on the plan of a slot machine. 
and was set up for public play • and it was played by the· 
public., so the case recites. in the Ci.ty of St.· Louis, 
Missouri• The Police Depar,tment seized the machine as a 
gambling device. under statutes then permitting the Board 
of Police Commissioner-s of the City of St. Louis ·to seize 
and destroy gambling devices. Th-e owner obtained a tempo
rary restraining order against the Board of Police Commis
sioners from Judge tTo,nt, J.udge of Division No. 2. of· the 
Circu1 t Court of the City of St. Louis• Missouri, and pray
ing -that, after hearing. permanent injunction be issued 
against the Board.. The Board sued ,out a wr..i t of p~hibi
tion in t,he Supreme Co.urt a.gains,.t the; Circuit Judge. ' The · 
Supreme Court held that the respondent Circuit Judge had 
no juris die tion to hear the ease 1 and· made its prelim.ir;iary 
rule in prohibition against the ,Judge 1 permanent • The- ef
fect of the decision. was to approve the seizure of the 
gambling device by the Police Department and which also 
left said Board of Com:nissioners free to order and accom
plish the swrnnary: destruction .of the device. So holding, 
the Court. l.c. 740, s!id: . 

"Here, the rotary merchandiser, as, we 
have demonstrated above, is shown by 
the petition to be unlawful in i t,sel.f. 
It is 'apparent from its cons true tion 
that the device lends 1 tself to no 
lawful purpose, ·but only to illegal 
use. ;rts only design .and value is for 
use in violating our gambling statutes. 
That .it is set up by the owner for us~ 
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by the public is adniitted in the petition,. 
which action llllder our laws eo.p.st1 tu~•s 
a felony• The maintenanee of :this d~-
v1ce described by the owner as a gambling 
device-• capable of no lawful use and being 
extensively used and displayed by the owner 
and his Ucenseea for public play, is a -
public nuisance, and the police under their 
general powers have the right to seize it
and des troy 1 t summarily. * * {Z.." 

'i'he Court, in the Joynt Case, referred to ~-.case 
or Lowry vs. Rainwater.!. 70 Mo. 152, cited by the owner of 
tbe gambling device. The Rainwatel!' case._ however, arose, 
out of the ~uti ~ure of .p~op$rty' in and,c,;·of' itself not ~a:w~ 
ful property but in its very nature liltiuess, In the 
Rainwater case the Court had held that before the property 
seized could be destroyed• it must be determined by judicial 
proceedings to be an e leaent a,nd an item used in gambling 
so as to become a public n'Q,isance, and, thereupon •. \le, des•· 
troyed., The Court on the same page, l.c. 74o. -on this point. 
said: · 

"* * * An exten,sion dining table had been 
seized and destroyed by the police OI1 the 
charge that; it was kept as a prollibi ted 
gaming table. We .held that a summary- mode 
of judicial proceedt ngs _should be provided 
in order to determine whether such prope~ty 
was used or held for purposes conde~d by 
the statutes.-, That case is clearly distin
guishable from the one now before us. .There 
the property under the scrutiny of, the court 
was in its very nature lawful and harmless •' 
It was only by proof of 1 ts unlawful use 
that it became subject to destruction.- The 
table in 1 tself constituted nQ offense,. but 
1 t was its emplo"YtD-ent in gaming which was· 
unlawful, and proof of that fact, we held~ 
required judicial determination. * * *•" 

Again, the Supreme Court considered a like case 
in State ex· rel. McDonald, Justice of the Peace, et al. va,. 
F rankenhoff, Judge , 125 S • W. ( 2d) 816 .~ T.he case ·origina t~ d 
in St. Joseph,. Missouri. A. Justice of the Peace ,had given 
notice to the oWl);er of the property in question that on a 
certain subsequent date at his court room the Just~ce would 
conduct a hearing to determine whether the property described 
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Honorable w. T~, Bollinger:· 

in said notice were gambling devices.. The respondent 
Circuit J'udge ordered certiorari for the Justice of the 
Peace to submit his record in the case. Prohibition 
followed. at the instance of the Justice' and Constable 
in the Supreme Court. The Court held the property,_ one 
slot machine and two pin ball ms.chines, were gambling 
devices., and that the Oircui t ·Judge had no jurisdiction 
to hear ·the case and that it had no jurisdiction to issue 
the extraordinary 11I'it of certiorari. The Court, l.c. 
818, in holding that the machines were unlawf'Ul, and fol .. 
lowing the rule stated in tbs Joynt. case •. supra, l.o. 818, 
said: · 

0 Tberetore,. uhd:el' our ruling in,, State ex .. 
rel. v. Joynt;· supra,. we hold that the · 
machines in question were un1awful property 
and not pro tee ted by law, regardless of the 
manner in which they were seized. * * it-." 

The Joynt and Fran.kenhoi'f cases are Cited only to 
indicate the dis tinction observed by the Supreme Court of/ 
this State between 1:ihe kind of property' and its unlawful 1 
use as a public nuisance that authorizes its seizure and · 
summary des true tion without judicial proceeding, and the 
kind of property, although used in violating criminal laws, 
and yet not in itself harmi'u1 to the wel.fare of the eomrauni ty, 
and which may be used for a lawful purpose, tp.at requires a· 
judicial, decree of seizure and authorization for the destruc-
tion, of such property. 

There is now no statute in force in this State auth• 
orizing the seiture, forfeitUre and summary destruction of 
property used in a violation of the Fish and Game Laws or 
the rules and regulations. in relation to fish and game~ 
fixed by the Conservation Commission~ 

· Sec tj.on 40 (Jt} of Article IV of the 1945 Consti tu-
tion of this S~te under tlw. title of "Conservation", gives 
the Conservation CommitH~iqn jurisdiction to control and regu
late forestry --and wildlife resources of this State. Said -
Section in that behalf reads, in part, as follows: 

"Conservation Commission--Jurisdiction-
Number, Qualifications, 'Terms and Reim
bursement of Members•-Vacancies•·~The 
Ciontrol, management, restoration, con
servation ·Bnd regulation of the bird, 
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Honorable w. T. Bollinger: 

fish• game,. foNstry and all wildlife 
resour.ces or the ·state • including hatch•· 
eries1 sanctuaries~ ref'tig~s. reservations 
and all other prc:>perty" owned~ . acqu1I>ecl · 
or use4 for such. ~oses and tll.e acqui
sition ancl e8tabllshment thereof, and the 
a.drniriis tra tion of all laws per~aintng.
thereto. shall be vested in a eoriaena ..... 
tion conlm1s'81.on col1Bisting of· tour .mem~_ 
bera appo1nte.d by the governor, not more 
than two of whom shall be of the same 
political party. * * *•". 

'rhe au:thQr,. ty-. given tbe Conservation Commission b7 
said Section 4G (a) or 'the presen,t Constitution• was Section 
16 of Article X!V ot our Constitution ·Of 187$'1 adopted under 
initiative petition as Amendment No.· 4. ·.November 3, 1936, 
and published Laws of Missouri,. 1937. pages 614., 615 •. as 
provided in Section 675, Article IV, Chapter 4, R.S. Mo. 
1929. 

'1'h.e e:ffeet of Oonsti tutional Amendment Nt:l. 4 on· \. 
the statute:s that named th$ offense and prescribed the ,
punishment for violation of Fish and ··Game Laws as to wb$ther 
the Amendment repealad such statutes. was the basis of t® · 
decision in Marsh vs. Bartlett, Sheriff, 121. s.w. (2d) 731~ 
a proceeding in the Supreme Court in Habeas Corpus~ ~ , 
Court, 1n that ease discussed .fully the legislative authority 
necessary to be expressed in naming the offenses and pre~ 
scribing the punis'l:ml&ht there:for, for violations of g~e and 
fish statutes and regulations as promulgated b7 the Conserv:(l
tion Commission, and the regulatory and administrative- auth•' 
ori ty of the Commission, as well. In holding that the -Con
servation Col$llission had constitutional autbori ty to control 
fish and game and to fix regula tiona respecting the entire 
subject. and further holding that the Legislature had the 
authority and bad exercised the authority to prescribe the
violation of such regulations as criminal of'fenses ap.d prescribe 
the punishment therefor, the Court, l.c. 744, said: 

"It has been indicated above that the 
Conservation Commission has- been grant
ed the authority to control• regulate,. 
etc., the matters corrimitted to it.L * * * 
"'rhe term ';regulate • wi11 be suffieient 
for the moment. It inel.udes ordinarily 
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Honorable w. T. Bollinger: 

tbs means to adjust, order1 or govern 
by rule or established mode; direct or 
manage according to certain standard$ 
or rules~ Sluder ·v!. St. Louis Transit_ 
Oo.,·18q Mo. 1071 8tl S.W. 6ij.8• $-L.R.A., 
N.s., 186• Regulation and l~gialation 
are not synonymous terms. In re North:• 
western Ind.18Jla 'l'el. Co., 201 Ind. 6671 /" 

171 N'.r~. 65,. 10. Regu1ation. is comprekensive 
enough to e,~Vel:' the exercise of authority 
over the whole su)lject to be regulateti• 
S.outbs:rn R. Oo. V'e Russell, 133 Va. 292 • .-
112 s.E. 100~ 103. 

";tt Will be remembered that 1n the body 
ot the Amendment the .,rd ... lawat occttl'S 
twice and is therein detini tely- related 
to the Legislature or to the legislative 
power, while the word •regul.atei· &ad , 
kindred words are attributed to tbe ad• 
ministrative power and duty. Also• as 
pointed out·in our citation of the Gr±mau~ 
Case 1. supra 1 punitive laws or l.aws :t~Xing 
punishment as. for violations of ad:mtmstra
ti ve rules are solel7 referable to the 
legislative power and funo tion, and. on 
the other hand* administrative rules may 
have ~ force of law in that violations 
thereof are punishable as public offenses. 
* * *•·" 

There was a. statute in toree in this· State until 
its repeal, Laws of Missouri,. 1945, page 664, autho:r-izing 
the seizure. and· summary destruction or other disposition 
thereof by the Commission of articles found in use in the 
violation of the Fish and Game Laws. This was Section 
8952, R.s. Mo., 1939.. The section as it then stood read 
as follows: 

"'I 8952., Certain articles forfeited to 
state and fund derived from sal• there-
of to be placed in game pro tee tion fund 

11The unlawful use of any articles contrary 
to the provisions of the game and f'ish 
lawS' shall forfeit the same to the state, 
and upon their being found by law under 
any of the eond.i tions prohibited by this 
article, shall be destroyed,· used in·tbe 
work of the game and !'ish departm.ent, or 
sold by the game and fish commissioner 
and the money derived from the sale there
of placed in the game protection fund. 11 



Honorable V{. T. Bollinger: 

Section 8952~ R.S. Mo. 1939 was first enacted, 
Laws of Missouri, 1909, page 519• ~ section was car
ried in each Revision thereafter• with one amendment of 
11 tt1e consequence • down. to and including the Revision 
of' 1939. This section• along·1111 th many other sections · 
of Article II and Article III!· Chapter 47, ~,s. Mo. 1939, 
was repealed, Laws of Misaour • 1945, page t>04. There. 
has been no statute of like terms or effect in force in 
Missouri since tbs repeal of said Section 8952. 

We are advised, however, by the. office of' the 
Secretary of State o:f Missour;L that the Rules and Regula
tiona of the Conservation Commission revised to Janua:ey 
1.1 1951, by the Commission• including See tion 8 on page 
9• as published by the Commission in brochure or· booklet 
form have not been amended• changed or set asidtt• and now 
remain on file as required by law in the office of the_, 
Secretary of State .of this State. Said Section 8 of sueh 
Rules and Regulations providing for the confiscation and 
forfeiture of any articles used contrary to the "statutes 
of this State or to the provisions of said Rules an,d Begu
la tiona and for the sumrn~ry des true tion of such articles 
or other disposition of the same. is• with slight devia
tions of words, in almost the identical language as was' 
contained in said Section 89$2 as it stood in the Revised 
Statutes of Missour:t, 1939 ... and until its repeal• Law:s 'of 
Missouri •. 194.5. page 664. Said Section 8 as the same is 
now included in such Rules and Regulations filed in the 
office o:f the Secretary of State, reads as follows: 

"Sec. 8. Cei'tain a::rtioles forfeited to 
state.--The unlawful use of any articles 
contrary to the statutes of this state 
or to the provisions of this code shall 
forfeit the same to the state, and upon 
their being so found by law under any of 
the conditions contrary to such statutes 
or this code• may be destroyed, used in 
the work of the Commission, or sold by it 
and the money derived from the sale there
of placed in the Conservation Commission 
fund." 

Neither Section 40 (a) nor any other section of 
our Constitution_. 1945, in the powers given to the Con
servation Cormnission to control,. manage,, restore.- conserve 
and regulate forestry and wildlife resources of this State, 
contains any authority for the Commission to promulgate rules 
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Honorable W. T •. Bollinger: 

or regulations authorizing its agents to confiscate or 
destroy or otherwise dispo.se of articles used in viola-~ 
tion of the Game ·and Ffsh Laws or in violation ,of the. · 
Rules and Regulations adopted by the Commission for en
forcing the Ao t,. so as to d.epri ve the owner of ovmership 
thereof.; It appears clear, we believe, that said Rule 8 
in its terms and for111. was consldered· by the Cominiss:ion as 
taking life and authority from said Section 895'2, · R.S. Mo •. 
19391 or from Revisions of statutes prior there.to, contain
ing sections of similar terms·with like purpose and intent. 
It further appears,. therefore, that upon the repeal·of said 
Section 8952, R.s. Mo. 1939, Laws of P.ttssouri, 1945. page 
664. whatever authority, if any, the Commission had to adopt 
said Section 8 and include the same in the Rules and Regu
lations of the Commission. filed in the office of the Secre
tary of State• respecting t~e control and regulat~on of 
forestry and all wildlife· resources of this State as an ef
fective authority, if a:rry, for the conf'iscation, destruc
tion or other disposition of property used in the violation 
of such Rules and Regulations or in violation of the stat
utes of this State, became a nullity and was rendered void 
by the repeal of said Section 8952, R.s. Mo~ 19391 Laws of 
M.1,ssouri, 1945, page 664. and that said Section 8 oi' such 
Rules itself, was by said repeal of said Section 8952 render
ed void and of ho effect. "It, therefore, appears plain that 
said Section 8 as the same now appears in the RUles and 
Regulations of the Commission, on file in the o:ffiee of the 
Secretary' of State of tbis State., and as published by the 
Commission in brochure or booklet form, exists without 
statutory or constitutional authority,· .and is, therefore, 
void and of no effect. Chapter 252 1 RSMo 1949, contains 
the present statutes relating to fish and game. There are 
numerous sections of said Ohapter authorizing the inspec
tion by any· agent of the Commission of licenses, the in
spection of any warehouse, common carrier or agent, servant 
or employee thereof, and to examine every package in .any 
such: place which tlw agent has reason to believe contains· 
wildlife not lawfully transported or lawfully had in pos• 
session, or if any such agent shall suspect or have· reason 
to believe that any such package is falsely labeled, making 
the refusal to permit such search or evading the same, a 
misdemeanor with a fine prescribed of not less than $50.00 
nor more than $150~00. These sections, 252.060 and 252.090, 
authorizing such inspection are cited and their general 
terms noted in order that they may not be confused witq 
the terms of other statutes whic~ we now refer to; which 
provide for the arrest of persons found violating, or reason
ably believed to be violating the Game and Fish Laws, or 
Rules and Regula tiona adopted by the Conservation Commission, 
and prescribing the proceedings thereafter to be followed~ 
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Honorabl.e W. T •. Bollinger: · 

Sections 252~080 and 252.100• RSMo 1949, we find, 
are the only see tions in said Chapter 252 whieh provide 
the authority of agents of the Conservation Commission 
to make arrests and proseeu te viola tors of the Game and 
Fish statutes of this State and the Rules and Regulations 
a.dopted'by the Commission :r-especting the. preservation Qhd 
the taking of game and fish in this State. Section 252.o8o. 
providing when arrests may be made by the Conservation 
agent$ or other officers, reads as follows: 

"252,.o8o •. Arrests by commission agents, 
when · 

nEvery authori:zed agent of ~ c.omm.ission 
shall have the same power to serve criminal 

'process as sheriffs and marshals• only in 
such eases as are violations of this law 
and -·rules and regUlations of the commission, 
and :b..ave the s~"Ue right as sheriffs and 
marshals to require aid in tba execution 
of such process. Any·such agent may ~r
rest. w1-thout warrant·. s:n.y person caught 
by him or in his view violating or who 
be has gf)od reason to believe is viola t
ing• or has· viol'ated this :t;aw or a:ny such 
rules and regulations. and take such person 
forthwith before' a magistrate or any court 
having jurisdiction. who shall proceed with
ou t del.ay to hear • try and determine the 
matter as j.n other criminal cases. ( L. 
1945 P• '774 s~c. 6.)" · 

This section provides that any such agent may arrest. 
without warrant, any person caught by him or in his vie\V 
violating or whom he·has ·good reason to believe is violat.;;. 
ing, or has violated, the Game and Fish Laws, or any su~h 
ru1es end regulations, and take such person forthwith be
fore a. Magistrate, or any Court having jurisdiction, who 
shall proceed without delay to hear, try.!!!!, ,determine 2 
matter as in other criminal cases.- (Emphasis ours•) There
is no provision, not one word or syllable in said seatio~, 
or elsewhere,. authorizing the agent to "confiscate" • or· 
"hold", or destroy arl:y articles of property, summarily or 
otherwise• being used by a person violating the Game and 
Fish Laws or whom such agent has good r~ason to believe 
has violated such laws. We believe that, unde1" such statutes. 
as would be the ease in the prosecution of the violation of 
any other criminal statute, when an arrest is made for the 
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Honora.ble w. T. Bollinger: 

violation of game and fish statutes or such regulations, 
any such agent or other officer would be authorized to · ·
take into his possession at the time of the arrest or· the, 
individual any articles or propert;y" from the person or· 
found in the custody and presence of such individual as 
may afford evidence which will aid in the securing of con
viction of the prisoner for violation of the Game and Fish 
Laws.. This is the holding in the Hennessey and Rebasti· 
cases. supra. He may take the individual··arrested before 
a Magistrate or Court having jurisdiction1 to be dealt,· 
rl th according to law. Section 252.100 of said Chapter 252. 
points out wha. t proceedings shall then be commenced against 
said individual so under arrest. Section 252.100, RS'Mo. 
1949 .• reads as :rollows: 

"1• Any authorized agent of the commission, 
sheriff, marshal or their deputies, may 
make complaint and cause proceedings to be 
commenced against any person for the viola
tion o:r this law or of any such rules and 
regulation and such o:r:ricer shall not be ob
ligated to furnish security for costs. 

. ' 

"2. N:e may search, wi.'thout warrant, 8.D.Y' 
creel, container, gamebag, hunting coat~ 
or boat in which he has reason to believe 
wild life is unlawfully possessed or con
cealed; and at any and all times may seize 
any wild lire in the possession or control 
of any person violating or who there is 
good reason to believe has violated this 
law or tmy of the rules or regulations of 
the commission; provided, however, that he 
shall first obtain a search warrant to enter 
and search an occupied dwelling and out
buildings immediately adjacent thereto, cold 
storage locker plan:t:., motor vehicle, or seal
ed freight or express ear for such purposes 
and then only in the daytime, and in the 
search of a cold storage locker plant every 
precaution shall be exel'cised to prevent 
contamination of :roods stored therein., Any 
judge, or magistrate having jurisdiction, 
shall issue to such agent, sheriff, or 
marshal, a search warrant upon his complaint 
being made on oath in writing that the af
fiant has reasonable and probable cause to 
believe that wild life is possessed or eon
cealed in such occupied dwellings and out
buildings immediately adjacent thereto, cold 
storage locker plant, motor vehicle, or sealed 
:rreight or express car contrary to this law 
or to any such rules and regulations. 
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Honorable W. T41 Bollinger: 

•3. Any person who shall resist s1.1.eh 
search or interfere with such agent or 
officer in the execution of a search 
warrant shall be deemed guilty of a 
misdemeanor." 

We have seen from the terms of Section 252.080, supra, 
that any agent of the Commission may arrest, without warrant, 
arsy person caught by him or in his view., for violating, or 
whom bs has reason to. believe is violating, or has violated 
the F$-sh and Game Law or any such rUles and regu1ations. We 
believe that Subsection 2 of Section 252.100-, supra, amst be 
considered and applied to a:tlY' case at the time or· making 
such ,arrest• The tems of said Sections 252.080 an4 252.100 
must be applied together., eaeh as the complement of and as 
a necessary aid to the other• providillg for an arrest an4 
taking cus tod;r o"f property used in the violation of the Game 
and Fish Laws or regul.a tions of the Commission as evidence 
in a prosecution tor such violation. Said Subsection 2 of 
Section 252.100 provides that the agent or officer may 
search,. without warraat •. (-.~sning a search warrant), ani· 
creel~ container, gamebag, hunting coat or boat· in· which 
he has reason t~ believe wildll:f'e is unlawfully possess.ed 
or eoneealed, and ~t any and !!ll times may seize· BnJ' wild
life in the possession or control of any person violating 
or whom there is good reason to believe has violated this 
law or any of the Rules or Regulations of the Commisslon. 
Certainly, specimens of game killed or fish caught il.legally 
and found in such receptacles 1'1ould be competent• admissible 
and material evidence to be introduced at a trial upon the 
prosecution of the prisoner for violation of such Game or 
Fish Laws or sueh regulations. It wou1d be proper and law
ful also, we believe,. f'or such agent Or officer to take 
any other item of property from the person or in the pre
sence and custody of the prisoner to be used in like. manner 
as evidence in the prosecution of any such prisoner and to 
keep such property in his custody and available for such 
purpose., or, as said Subsection 2 further provides, after 
such prisoner has been taken be.tore a Magistrate,. under 
Section 252.080, either before or after the actual prose
cution has been commenced against the prisoner,. if the 
officer or agent shall make complaint.- in writing;. and 
upon his oath that . the affiant has reasonable and prdbable 
cause to believe that wildlife is possessed or eoneealed 
in occupied dweltinis and outbUildings immediately adjacent 
thereto• under the control of the prisoner, cold storage 
lockers, plants, motor vehicles or sealed freight or ex
press ears contrary to the· Fish and Game Laws or to any 
such rules and regulations, the Judge or Magistrate hs:ving 
jurisdie tion shall issue to such offieer or agent t:l search 
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warrant, first had and obtained however, before any such 
place is searched, authorizing the search in the daytime 
only any such places or things for such purpose of supply
ing evidence to convict such viola tore 

We further believe tb.a t, if in any complaiz,.t, l1,nder 
oath• in the proceedings it be asserted that any property, 
talmn either from the person of the prisoner or from ~s 
immediate custody and presence, or by such search warrant, 
is being or has· been used in the violation of such laws. 
and· regulations, and constitutes a nuisance per se and is 
incapable of other lawful use, the Court or 11agistrat& 
before whom such proceeding is being conducted, would be 
authorized to judicially determine that such 'property is 
or is not capable of lawful use; is or is not a nuisance 
per sa and, aecordingl7• order forfeiture and destruction 
of the same or refuse, as the case may be, to order such 
for:feiture or destruction. In the absence of such judicial 
determination we believe that no of:fieer or agent of the 
Commission has any authority whatsoever to confiscate and 
hold so as to permanently deprive the owner thereof~ any 
property used in the violation of the Game and Fish Laws 
of this State or the Rules and Regula tiona of the Conserva
tion Commission relating to the same. We believe such-of
ficer may only take into his official eus tody and hold• 
temporarily, solely as and for evidence in the prosecutio,n 
of any person charged with the violation of such Game and 
Fish Laws or such regulations proper·ty taken fr~ the pers<;>n 
of the prisoner or in his immediate custody and pr&senee, 
or obtained by reason of a sea:reh warrant, and that wbf!n 
the use thereof as evidence in a prosecution of the prison
er has been concluded, such property is subject to the 
order of the Court or Magistrate to be returned and restored 
to the prisoner as the Ol'mer thereof • This also is the 
holding of our Supreme Court in the Hennessey ease, supra. 

It appears clear frol'tt the above cited and quoted 
authorities that 'neither a Conservation Comniiasion agent 
nor other officerr: has any author! ty to confiscate or hold 
propert,y so as to deprive· the owner permanently thereof, 
such as boating equipment, or any other property used in 
violating the Game and Fish Laws of this State or a regu
lation of the Conservation Commission. or where such agent 
or officer has good reason to believe that a person is 
violating such laws or regulations; that an officer or agent 
of the Commission is authorized by law only to take into 
his custody at the time of making a lawful arrest, without 
warrant, or by a search warrant, property from the person 
of the individual who is violating, or is believed, upon 
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reasonable grounds by such of.fieer or agent to be violat
ing· such laws or regulations• for_the purpose o.f using 
sueh property as evidence to convict such individual upon 
a prosecution against him for such violat:i.onJ that such 
property• when its use as· evidence in sueh prosecution· has 
bee11;cont.Pleted is subject to the order'of the Coll.i>t.or· 
MagistX'ate to be restored to the owner thereof, unless, 
upon a hearing, under notice to the ownel', the property 
is judicially determined· to be incapable of lawful use 
and is a nuisance per se, and upon such determination 
fot-f'ei ture a.nd destruction of said property be ordex-ed 
by the C our,t or Magistrate. 

GONOLUSION 
' . 

It is, ther&fore, considering the premises. the 
opinion of this office: 

l) That no Conservation Conmdssion agent or other 
officer has any authority to confiscate or hold permanently. 
so as to deprive the owner thereof' of the title thereto, 
any property, such as boating equipment. or other property". 
used in the .violation o.f the Game and Fish taws of' this 
State or the rules and regulations fixed by the Conservation 
Commission• where an individual is caught violating such 
statutes or regulations or the agent or officer has good · 
reason to believe that such individual is violating or has 
violated such statutes or ·regulations; 

2) That Section· 8 on page 9 of the Rules and Regula
tions of the co~ssion• revised to J~nuar,y 1. 1951. on 
file with the Secretary of State of this State_. as ·the same 
is published and appears in broeh'l.ll'$ or booklet form. as is
sued by the Missouri Conservation Commission and now in cir
culation., authorizing agents of thB Commission or other of
ficers to seize. confiscate and summarily destroy or other
wise dispose of articles and property" used in. the violation 
of the Game and Fish Laws of this State or the Rules and 
Regulations adopted by the Commission respecting the control 
and regulation of forestry and wildlife in this State1 exists 
without statutory or constitutional authority, and is, there
fore, void and of no ef.feot; 

3) That such Conservation agent or other office!" 
may take into his possession and custody temporarily, any 
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property used in the violation of the Game and Fish Laws 
of this State or the rules and regulations fixed by the 
Conservation Commission, from the person of the violator 
or found in his immediate eus tody and presence or by means 
or a search warrant, only for the purpose of using such 
propert,r·~s evidence to aid in the conviction of any in
dividual, ·in the prosecution of such individual for such · 
violations, caught violating such statutes or J:>egula.tic:,ns, 
or whom the agent or officer has good reason to believe· 
is violating or has violated such laws or regulations; 

4) T.b.a t when the use of such property as evidence 
for the purpose of aiding ~ the conviction of such violator 
has been aeeomplished .. all such property is subject to the 
order of the Court having jurisdiction. or a Magistrate, 
to be returned and. restored to such individual as the owner 
thereof, unless the Court upon a hearing• after notice to 
the owner, judicially de term.ines that such property, or 
any of tb& same, is incapable of lawful use and constitutes 
a public nuisance as used in such violations, if my, and 
orders the confiscation of such property" to the State and 
its subsequent destruction. 

The foregoing opinion. which I hereby approve, was 
prepared by trr:f Assistant, Mr. George W. Crowley. 

GWC':irk 
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Yours very truly, 

JO:tm lt. DALTON 
Attorney General 


